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ADDRESS-IN-REPLY 
Motion 

Resumed from 22 August. 

HON JOHN FISCHER (Mining and Pastoral) [5.37 pm]:  I wish to acknowledge the speech given by His 
Excellency the Governor of Western Australia in this place on Tuesday, 13 August.  The social and economic 
issues that confront this Government and the great State of Western Australia are diverse and complex.  I wish to 
confront particular issues.  In relation to workers compensation and the deficiencies of the legislation, it would 
be worthwhile for me to read from a document that clearly identifies those deficiencies and the reasons for them.  
Due to their complexity, I ask that I be allowed to read from that document, which is headed “Workers 
Compensation Legislation”.  It states -  

1. The Workers Compensation and Rehabilitation Amendment Act 1993 came into effect on the 
1st July 1993 making substantive changes to the Workers Compensation and Rehabilitation 
Act 1981 (“the Act”) and further amendments came into effect on the 5th October 1999.   

2. The amendments were brought to regulate the payouts in common law actions by Insurance 
companies on behalf of employers.   

3. In enacting the amendments to the Act, the Parliament has failed to recognise that the large 
number of successful common law claims accurately reflects the number of unsafe workplaces 
and therefore the number of negligent employers throughout this State. 

4. In order to regulate the judgment sums awarded by the Courts to injured workers, the 
Parliament decided to cut short the class of potential claimants who could bring a common 
law action for negligence against their employers by enacting the amendments to the Act 
which require an injured worker before being entitled to claim damages at common law to:  

4.1. have suffered a permanent disability to the whole body of not less than 30%.  A 
worker in this category is entitled to claim damages without any limitation.   

or; 

4.2 have suffered a permanent disability of the whole body between 16% and 29.99%.  A 
worker in this category is entitled to claim limited damages presently to a maximum 
of $274,278.00. 

5. The disadvantages of the Act are:   

5.1 the Act serves the interests of Insurance companies and denies the fundamental right 
to injured workers to claim damages for negligence against their employers; 

5.2 the Act denies the basic needs of many injured workers, who are the principal 
breadwinners for their families who have suffered an injury which significantly 
reduces their working capacity, but not to the extent contemplated by the Act; 

5.3 the Act with it’s current restrictions denies the most fundamental right of citizens to 
be treated equally before the law; 

6.5 the Act favours employers or their insurers in that:- 

6.5.13 the injured workers are denied legal representation to injured workers at the 
Conciliation & Review stages in proceedings before the Directorate of 
Conciliation & Review; 

5.4.2 the injured workers who inevitably lack understanding and experience in 
legal proceedings are opposed by very experienced insurance company 
claims officers; 

5.4.3 Conciliation Officers are not necessarily qualified lawyers who are 
encouraged by the terms of the legislation to run the proceedings in a 
summary manner with little or no regard to the judicial nature and 
importance of the proceedings.  In the event of an adverse finding being 
made against the injured worker at Conciliation or the Review stage, then 
that finding will be binding on the superior Courts (McNair decision), a 
remarkably unfair result, to say the least.  It is in these circumstances that 
injured workers are denied legal representation in proceedings in which an 
adverse finding will be held against them, clearly a denial of natural justice; 
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5.4.4 injured workers have to face pain and suffering due to injuries, financial 
hardship due to reduced or no income family pressure and at timesmarriage 
breakdowns.  They suffer with low self esteem in these circumstances in any 
event and the Act adds to their traumatic experience by requiring them to 
represent themselves without their lawyers which leaves them in a state of 
despair and with a sense of hopelessness; 

5.4.5 in the Act the redemption of weekly payment of workers’ compensation for a 
lump sum is very difficult to achieve.  Redemption of a claim can only be 
achieved if the insurer wants to make an offer to resolve the claim, and a 
worker has no remedy if the offer made is unfair or unreasonable.  Their 
only option is to remain in the system.  Insurers are aware of this and appear 
to use this to their advantage by refusing to settle until the worker is so 
demoralised and depressed that they will accept less than their fair 
entitlement just to be able to exit the systems; 

5.4.6 there is no incentive for injured workers to consider settlement of workers’ 
compensation claims by the payment of a lump sum which would encourage 
self rehabilitation by, for example, starting a small family business which 
would suit the worker’s level of fitness and activity; 

5.4.7 in the Act the winners are rehabilitation providers and medical practitioners 
who are briefed by insurance companies on behalf of the employers.  Quite 
often rehabilitation providers intervene too early and force injured workers 
to return to rehabilitation programs in which they carry out various duties 
beyond the workers’ capacity, before a proper diagnosis of their injuries or 
illnesses are made by medical practitioners and before medical treatments 
are concluded.  In the Act a specified amount is set aside for rehabilitation of 
injured workers which rehabilitation providers tend to change prematurely 
and quite often without providing any benefit to the injured worker.  In cases 
of serious injury, where the workers are unable to return to their pre-injury 
occupation, it is rarely the case that the rehabilitation process results in the 
worker successfully returning to work in another occupation.  The cost of 
this unsuccessful process is then forcibly deducted from any common law 
entitlements the worker receives.  This is extremely unfair; 

5.4.8 Insurance companies pay large sums to medical practitioners for medico-
legal reviews of injured workers, thus escalating the cost of the workers 
compensation system.  It is important to note that most medical practitioners 
who are briefed by insurance companies, and paid large sums of monies for 
their fees are seldom involved in the actual medical treatment of injured 
workers.  Their consultations with the worker are often less than 15 minutes 
duration.  Their comments are often unrealistic both in terms of the workers 
fitness and his suitability to be rehabilitated in to alternative work for which 
he/she has no qualifications or experience; 

Hon Jim Scott:  Often they make most of their money just doing that.  
Hon JOHN FISCHER:  Absolutely.  The document continues - 

5.4.9 it appears that the annual cost of running the Directorate of Conciliation & 
Review is higher than the cost of running the Workers Compensation Board; 

5.4.10 our State derives a substantial part of its revenue from resource based 
industries.  It is therefore essential that a fair and equitable workers 
compensation system be implemented to enable both the workers and the 
employers to continue to co-exist to develop and prosper in this State; 

5.4.11 WorkCover has failed in the very objective for which it was created namely; 
quick and fair resolution of workers compensation matters. The insurance 
companies have abused the process, in that there are estimated 500 
applications for grant of a Writ of Certiorari before the Supreme Court filed 
by insurance companies against the determinations made by the Director of 
WorkCover in relation to the degree of disability of the workers.  The 
Supreme Court proceedings have delayed the resolution of workers 
compensation claims of injured workers for several years and have forced 
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injured workers to incur tens of thousands of dollars in extra legal costs and 
to live with the uncertainty, for over a year, of not knowing whether they 
will eventually be able to pursue a common law claim or not 

5.4.12 it is a general complaint from workers that the WorkCover officials have a 
special relationship with insurance companies and regularly meet to discuss 
the strategies to deal with workers claims; 

5.4.13 a fair workers compensation system should not allow any particular group in 
a position to seek advantage over the other, 

5. 4.14 the present system of compensation in this State is inherently flawed as it 
requires assessment of permanent disability within five months two weeks 
from the date of the accident or from the commencement date of the first 
payment of workers compensation- in most injuries it is medically 
impossible to assess permanent disability after five months and two weeks; 

5.4.15 the delays in processing applications at WorkCover are unacceptable.  
Workers, who wish to have their level of disability determined go through a 
process which often takes up to 12 months  If an appeal is then lodged with 
the Compensation Magistrates Court there is a further delay of 6 to 12 
months before a decision is delivered  

Hon Jim Scott interjected.  

Hon JOHN FISCHER:  That is correct.  We seem to agree on one or two things today.   

The document continues -  

5.4.16 even if the worker finally succeeds in establishing that he/she has a degree of 
disability of at least 16%, if their disability is less than 30% it is an illusory victory 
because to pursue a common law claim they have to forgo their workers 
compensation wages and most can not survive on social security, or are not eligible 
for social security because of their partner’s income but can not survive on a single 
income 

5.4.17 furthermore, the method of assessment of disability is flawed and artificial because it 
takes no account of the workers’ occupation i.e. how their particular injury will affect 
their capacity to perform their particular occupation.  For example, an international 
concert pianist who loses a finger will have the same level of disability as a tour guide 
losing the same finger, (even though the latter does not depend on use of the finger to 
perform their occupation).  

Hon Jim Scott interjected. 

Hon JOHN FISCHER:  Was Hon Jim Scott the tour guide or the international concert pianist? 

The PRESIDENT:  Order!  Maestro Scott will come to order. 

Hon JOHN FISCHER:  The document continues -  

5.4.18 The amendments to the Act were brought due to pressure from insurance companies 
which claim that the workers compensation has blown out of proportion due to huge 
payouts in common law claims awarded in common law actions in the Courts.  At the 
same time Insurance companies tended to seek more business in the workers 
compensation area.  Annexed hereto and marked with the letter “A” is the WorkCover 
Annual Report giving details of the profits made by insurance companies for the 
financial year ended on the 30th June 1981 to 30th June 2001 which shows the profit 
margins for the insurance companies.   

I seek leave to table that paper and to have it incorporated into Hansard. 

Leave granted.  [See paper No 81.] 

The paper read as follows - 

WORKCOVER ANNUAL REPORT 2000 - 2001 

WORKER’S COMPENSATION PROFITS MADE BY THE 

INSURANCE INDUSTRY AND SELF INSURERS 
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Total profits from JULY 1980 - JUNE 2001 = SB 1,528.011 

 Total Worker’s Total Worker’s Profits Made by 
 Compensation Compensation Self Insurers & 
 Payments Received Costs Payed by Insurance Industry 
 Year by Self Insurers & Self Insurers & 
  Insurance Industry Insurance Industry 

    1.7.2000 - 30.6.2001 SM 698.994 SM 400.374 SM 298.621 
    1.7.1999 - 30.6.2000 SM 667.670 SM 475.510 SM 192.160 
    1.7.1998 - 30.6.1999 SM 511.630 SM 448.433 SM   63.197 
    1.7.1997 - 30.6.1998 SM 438.033 SM 406.938 SM   31.095 
    1.7.1996 - 30.6.1997 SM 408.725 SM 374.349 SM   34.376 
    1.7.1995 - 30.6.1996 SM 372.371 SM 326.065 SM   46.306 
    1.7.1994 - 30.6.1995 SM 365.328 SM 324.783 SM   40.545 
    1.7.1993 - 30.6.1994 SM 347.994 SM 318.104 SM   29.890 
    1.7.1992 - 30.6.1993 SM 299.026 SM 290.298 SM     8.728 
    1.7.1991 - 30.6.1992 SM 285.036 SM 253.613 SM   31.423 
    1.7.1990 - 30.6.1991 SM 305.074 SM 232.192 SM   72.882 
    1.7.1989 - 30.6.1990 SM 324.984 SM 219.894 SM 105.090 
    1.7.1988 - 30.6.1989 SM 323.189 SM 212.345 SM 110.844 
    1.7.1987 - 30.6.1988 SM 299.179 SM 199.138 SM 100.041 
    1.7.1986 - 30.6.1987 SM 264.755 SM 176.771 SM   87.984 
    1.7.1985 - 30.6.1986 SM 245.071 SM 158.976 SM   86.095 
    1.7.1984 - 30.6.1985 SM 199.546 SM 142.501 SM   57.045 
    1.7.1983 - 30.6.1984 SM 173.356 SM 117.343 SM   56.013 
    1.7.1982 - 30.6.1983 SM 140.221 SM 111.406 SM   28.815 
    1.7.1981 - 30.6.1982 SM 103.523 SM   80.483 SM   23.040 
    1.7.1980 - 30.6.1981 SM   87.581 SM   63.760 SM   23.821 

 TOTALS SB 6.861.2866 SB 5.333.275 SB 1.528.011 
Hon JOHN FISCHER:  The document continues -  

6.5.13 the Act increases the disadvantages to the injured workers in that: 

5.4.19.1 there will be no compelling reason for employers to improve work 
environments and implement safe systems of work at their work 
places; 

5.4.19.2 the Act caters for the needs of profit making insurance companies and 
neglects the injured workers and their families by turning a blind 
eye to their fundamental needs; 

6.5.13.1 the Act fails to treat all injured workers equally before the law; 

5.4.19.4 in years to come this State will have large numbers of injured people living 
below the poverty line on government handouts through no fault of 
their own; 

5.4.19.5 injured workers with low esteem are likely to bring up their children in an 
unhealthy family atmosphere, thus producing citizens who are then 
less likely to contribute effectively to the building of the State and 
nation.   

6. WHAT NEEDS TO BE DONE 
6.1 Pre 1st July 1993 the Workers Compensation Legislation worked very well for all 

injured workers and for employers in that: 
6.1.1 the workers’ compensation board was presided over by very competent 
Judges; 
6.1.2 pre-trial conferences and interlocutory hearings were heard by Registrars and 
Deputy Registrars who had legal qualifications and therefore standards of judicial 
process were observed and adhered to; 

Hon Jim Scott:  The trouble is that in those days the insurance companies made only a $30 million profit and 
now they are making a $500 million profit. 
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Hon JOHN FISCHER:  I asked for that report to be tabled because it spells that out.  The document continues -  
6.1.3 redemption of weekly payments of workers’ compensation was available to 
workers, and as such, encouraged them to settle their claims, to re-establish 
themselves with self rehabilitation, and to get on with their lives; 
6.1.4 rehabilitation was provided upon the recommendation of the treating medical 
practitioners of the injured workers, or to deserving workers at the conclusion of 
medical treatment by negotiations between the employer and the worker, or their 
representatives; 
6.1.5 every injured worker was entitled to go to court if he or she considered that 
his or her case had merits and it was financially viable to do so; 
6.1.6 all injured workers were treated equally before the law and equity and justice 
prevailed; 

6.2 The Australian ethos is about caring and sharing.  On a regular basis, average 
suburban people donate monies from their own pockets to common causes such as 
Appealathon, the Salvation Army, the Heart Research Foundation, St Vincent De 
Paul, the Red Cross and at times, even for animal protection societies; 

6.3 denying just compensation to injured workers is against our community conscience 
and is very un-Australian especially when average households donate money for the 
benefit of needy and less fortunate people and as a nation we donate and provide 
financial assistance to many third world countries.   

6.4 The cost to the workers’ compensation system has been increasing in each financial 
year despite various amendments brought by the Governments in the last 10 years; 

6.5 In order to make the workers’ compensation system more equitable to all parties 
concerned, namely injured workers, employers and their insurance companies, the 
Parliament needs to consider the reinstatement of the workers compensation system 
which prevailed prior to the 1st July 1993 as well as considering implementing the 
following: 

6.5.1 impose a compulsory levy, say 30%, on damages in common law actions 
awarded to injured workers exclusive of any monies paid to them by way of 
weekly payments of workers compensation and Statutory allowances.   

The imposition of a levy will mean that the employer or its insurer will have 
to pay only 70% of the awarded damages.  The rate of levy should be 
reviewed on the 1st July of each financial year depending on the receipt of 
premiums and number of claims made for the last financial year.   

The imposition of a levy will mean that all injured workers are able to claim 
damages but accepting a lesser amount depending on the percentage rate of 
the levy which is in line with our ethos of caring and sharing; 

6.5.2 rehabilitation should commence at the conclusion of the medical treatment 
upon the recommendation of the treating medical practitioner, and not on the 
advice of non-treating medical practitioners briefed by the employer or its 
insurer.  This will save substantial amounts which at present is being wasted 
in rehabilitation costs without any benefits to the workers;  

[Quorum formed.] 

Hon JOHN FISCHER:  The document continues -  

6.5.3 an injured worker be entitled to bring an action for damages at common law 
against his/her employer without any restrictions 

6.5.4 the fees for medical and legal reports should be regulated in line with legal 
costs prescribed in the fourth schedule of the Rules of the Supreme Court 
1975 and reviewed by the legal costs committee from time to time.  It has 
been seen that costs of medical reports charged by medical practitioners, 
briefed by insurers, sometimes go over four figures.  Annexed hereto and 
marked with the letter “B” is a Workers Compensation breakdown costs for 
the financial year ended on the 30th June 2001 showing details incurred for 
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medical and rehabilitation costs in addition to hospital expenses and other 
treatment.   

I seek leave to table that paper and to have it incorporated into Hansard. 

Leave granted.  [See paper No 81.] 

The paper read as follows - 

WORKCOVER ANNUAL REPORT 1.7.2000 - 30.6.2001 

WORKER’S COMPENSATION BREAKDOWN COSTS 

TOTAL FOR YEAR + $400.373 million ($323.898 Approved Insurers) 
($  76.475 Self Insurers) 

TYPE OF CLAIM PAYMENT PAY-OUT % OF SCHEME 
 TOTAL TOTAL 
Weekly Payments SM 123,691,539 30.9% 
Redemptions SM   34,237,345 8.6% 
Specific Injuries (Schedule 2) SM   16,468,544 4.1% 
Fata (Inc funeral expenses) SM     1,283,952 0.3% 
Medical Practitioners & Specialists SM   42,592,475 10.6% 
Hospital Expenses SM   12,779,689 3.2% 
All Other Treatment SM   21,847,442 5.5% 
Vocational Rehabilitation SM   15,066,317 3.8% 
Miscellaneous SM   18,709,881 4.7% 
(eg Transport, Maintenance) 
Legal Expenses SM   33,137,409 8.3% 
Common Law and Other Acts SM   80,558,539 20.1% 

SCHEME TOTAL SM 400,373,132 100.0% 

Hon JOHN FISCHER:  The document continues -  

6.5.5 medical practitioners be required to charge for their services at the same rate 
as they charge in the course of their normal practice; 

6.5.6 pharmacists charge the same cost for medication as they would charge other 
members of the public; 

6.5.7 redemption of weekly payments of workers compensation be made available 
by agreement between the workers and their employers; 

6.5.8 people with legal qualifications be appointed to adjudicate in all workers 
compensation proceedings; 

6.5.9 only those future medical costs be awarded in common law actions which 
are not claimable under the welfare system and further such awarded costs 
be paid to the medical service providers directly by the insurer and not to the 
injured workers in the Judgment sum; 

6.5.10 determination of degree of disability by WorkCover be repealed.  An injured 
worker be entitled to bring an action for damages at common law against 
his/her employer without any restrictions; 

6.5.11 in common law actions, where the worker will not return to any form of 
employment in the future, future loss of income be calculated on the basis of 
the needs of the disabled worker and by reference to the extent of the 
dependency of their Husband/Wife and children; 

Sitting suspended from 6.00 to 7.33 pm 
Hon JOHN FISCHER:  I refer again to the document on workers compensation legislation from which I was 
quoting.  It states -  

6.5.12 at present an injured person is entitled to claim his nett weekly income at of the 
accident until the balance of his working life, which is normally until the age of 65 
years.  On many occasions, and in particular where workers have been seriously 
injured and have become paraplegic or quadriplegic their personal needs are minimal 
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for the reasons that future medical expenses, home care, and all necessary appliances 
and their future maintenance costs are awarded in the judgment.  The judgment sum 
includes the cost of future needs of the disabled worker.  Therefore the future 
economic loss should be reduced to meet the maintenance of the disabled workers 
dependant’s only and any necessary living costs that have not already been awarded 
to the disabled worker in the judgment sum;   

6.5.13 in the case of children of the disabled worker, their dependency should be considered 
until the age of 18 years of children years and in the event of children continuing with 
higher education, until such time as the first tertiary course is completed.   

6.6 Insurance Commission of Western Australia be constituted as the statutory insurer of workers 
compensation, common law and public liability for the State of Western Australia thereby 
excluding all profit making insurance companies from seeking business without being 
transparent as to their business.  This will allow the money of the State of Western Australia to 
remain in the State and be divided to the injured claimants requiring them to put back a 
percentage of their judgment sum to keep the system for all.   

The above measures are likely to reduce the cost of the workers compensation system 
substantially.  The suggested amendments to the workers compensation system are aimed to 
provide adequate support to the dependents of the disabled worker, but at the same time, will 
eliminate unjust enrichment to some particularly when the disabled worker does not have any 
dependents.  Our State needs a workers compensation system, which is fair and equitable to 
all.   

Now I will address another issue that I believe is extremely important to the future of many issues in Western 
Australia; that is, land access.  It is very appropriate that, 10 years on, I should address this vexatious issue of 
land rights.  It is a decade since the historic Mabo ruling on 3 June 1992 when the High Court of Australia 
confirmed the native title rights of the Meriam people from Murray Island.  Since then we have seen the fortunes 
of the legal profession expand exponentially as it assists native title groups to lay claim to any piece of land that 
they deem to be fair game.  We have seen so-called landmark High Court rulings that continue to generate more 
questions than they answer.  In October 1996, the Wik decision deemed that pastoral leases do not extinguish 
native title rights.  The Croker Island decision in 2001 confirmed that native title rights extend to the sea; 
however, these rights are not exclusive.  In 1998, the Federal Court determined that the Miriuwung-Gajerrong 
people from the Kimberley and the Northern Territory were the rightful owners of 8 000 square kilometres of 
land.  That decision was appealed and overturned two years later by the Full Bench of the Federal Court.  The 
Miriuwung-Gajerrong people appealed that decision with a decision handed down in early August.  That 
decision has determined finally that minerals and petroleum belong exclusively to the Crown.  It has also 
confirmed that native title was extinguished at the Argyle diamond mine because it occupies a pre-existing 
reserve.  The question whether mining and pastoral leases extinguish native title remains unanswered; however, 
the court has determined that there may be instances in which they coexist.  This means that these issues must be 
addressed on a case-by-case basis within the court system.  This is highly unsatisfactory and will benefit only 
one group of people - the lawyers.  Some 11 000 mining leases are held up in the National Native Title Tribunal 
awaiting this decision.  Ten years on, we still have no definitive answer.  This country’s wellbeing relies on the 
mining and agricultural industries and yet we have no certainty of tenure or ownership.  How can we ask 
individuals, companies and multinational or global corporations to invest in Australia when we cannot assure 
them of tenure?  In the last quarter we have seen an eight per cent reduction in gold production.  The industry 
expected that this would happen after five years of reduction in exploration.  This Government must seriously 
consider the impact access to land will continue to have on our way of life.  The federal Government is willing to 
send our men to fight for both the land and personal rights of foreigners and yet, 10 years on, our own Parliament 
cannot give certainty to our own citizens’ rights.  If the High Court continues to refer matters back to the Federal 
Court of Australia, these issues will be bogged down in legal la-la land for another decade without a satisfactory 
outcome for anyone. 

On a smaller scale, this vexatious issue affects the day-to-day running of many small country towns.  I am 
constantly made aware of such problems because they are brought to my electorate office.  People in country 
towns have problems getting land released so that they can set up small businesses or acquiring land for 
domestic houses or aged care facilities because that land is held up in the National Native Title Tribunal.  High 
Court decisions have determined that native title may coexist with pastoral and mining leases.  However, if 
conflict of access occurs, the rights of the pastoralist and/or the miner will take precedence.  Why then is this not 
the case in towns with respect to land releases for the common good?  If the State wishes to resume land for a 
public facility, then this can be done irrespective of an owner’s wishes, unless, of course, the land comes under 
native title in which case resumption is not automatic.  The Heritage of Western Australia Act prevents the 
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Government from taking the land from Aboriginal groups.  This is discriminatory.  This legislation does nothing 
to foster goodwill amongst racial groups.  In 1967, Australians, by way of a referendum, voted to give 
Aboriginal Australians equal rights, or at least that is what most people thought they were voting for.  However, 
what they voted for was to include Aboriginals in the census and to allow the Commonwealth to make laws 
affecting Aboriginals only, rather than the general population.  As always happens in these situations, it has been 
taken over by zealots and nobody can claim the Commonwealth has done a reasonable or a good job on this 
matter.  Since then, successive Acts have served to distance Aboriginals further from the general population.  
While laws persist that favour a small portion of the population, there will never be an effective reconciliation.  
Until such time as Governments can override laws like the Native Title Act and the Heritage of Western 
Australia Act for the general good, we will never see a genuine softening of the attitude between racial groups in 
Australia.  These Acts are preventing facilities being developed in small country towns for the good of both 
Aboriginal and non-Aboriginal people, and it is time something was done about it.  The Mabo decision 
confirmed that Aboriginal people existed in Australia prior to European occupation; that is all.  Unless 
Aboriginal people can prove that they have an unbroken link with the land that they lay claim to, then they 
should have no claim.  Yet, land issues are bogged down in litigious negotiations with groups who are at 
loggerheads with each other based on genealogical claims.  The first step in any native title claim should be to 
establish a genealogical unbroken link to the land.  If that cannot be proved then that should be the end of the 
claim.  Simple but obvious.  If I make a claim on my parents’ estate, the first step is to prove that I am my 
parents’ son.  If I cannot prove that, I have no claim.  It is obvious to the people in the street, but unfortunately it 
is not at all obvious to the court system that operates in Australia at present.  Geoff Clark, the national Chairman 
of the Aboriginal and Torres Strait Islander Commission, admitted only last week that native title was not 
working for anyone. 

Public liability insurance is another area of great concern.  It is plain nonsense to suggest that the events of 11 
September are in any way responsible for the massive rise in insurance rates that is causing such devastation to 
community events throughout this nation.  The Australian insurance market comprises only two per cent of 
global insurance markets and, as such, should have no impact on them or them on us.  As tragic as the events of 
11 September were, it simply bears no relationship to the risks involved in running a local gymkhana at Menzies 
or a market day in Boulder.  I am sure that cataclysmic events cause insurance companies much financial pain.  
If they did not have the resources to meet their obligations, then they should not have underwritten the business.  
If they did not have the resources, they deserve police investigation, not public sympathy.  A terrorist attack in 
New York should have no bearing on a school fete being held in Derby.  This is taking the notion of a global 
community too far and is stretching it to a ridiculous length.  Every shire has public liability insurance cover.  
The City of Kalgoorlie-Boulder has insurance covering Burt Street on Boulder market day and yet the Boulder 
promotion committee that runs the market day must take out separate insurance and every stall holder is urged to 
take out individual cover.  In fact, the insurance companies are paid three times for the same risk, which in any 
case is extremely minimal.  Although I do not think there is any good reason for having sympathy for insurance 
companies, the present and pressing problems suggest that there is something fundamentally wrong with the 
present system.  We have allowed Australia to become a litigious society.  We have gone so far down the 
American road that we are now ahead of America in this costly area of litigation.  The judges and the lawyers 
have a lot to answer for.  Cajoled and applauded, our out of touch judges have simply combined to outlaw bad 
luck.  To them it seems that bad luck does not exist and for every event there must be someone to blame.  This 
same sort of thinking occurs among some primitive cultures where the concept of natural causes does not exist 
and a guilty party has to be fingered by a sharman or a witchdoctor.  This attitude is corrosive and needs to be 
changed for the benefit of this country and its inhabitants.  It would be bad enough if the only consequence of 
this new attitude was its financial cost, but there is an even greater cost as this culture of blame saps the self-
reliance that used to be a hallmark of our culture.  The willingness to take responsibility for our own actions is 
being eroded by the culture of blame.  I see this as an outgrowth of the nanny state that has been foist upon us by 
successive Governments of both persuasions.  There is no doubt in my mind that the same lawyers have seen a 
big quid in it and our judges have subjugated their intellectual rigour in favour of some politically correct notion 
of blame that castrates self-reliance and creates litigious namby-pamby state organisations.  This attitude must be 
swept away and replaced by the concept of reasonable care.  

It takes a long time to turn around a ship of state.  In the interim, legislation and other measures are needed.  We 
should legislate forthwith to make it clear that the duty of care requires only the taking of such measures that are 
necessary to counter foreseeable risks.  For instance, a riding school must be prepared to provide practical, 
reliable horses, especially to beginners.  If someone falls off such an animal and breaks an arm or a leg, he 
should not be able to make a claim against the riding school.  If one of those quiet animals is spooked by, for 
example, an irresponsible motorbike rider or a dog attack and the rider comes off and is injured, he should have 
no legal recourse against the riding school.  Similarly, if someone is silly enough to ride a mechanical bull and 
gets hurt, he should have no case for legal action, provided reasonable protection was afforded by padded mats 
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and there were no unprotected sharp objects, etc.  The same rules should apply to all sports.  Furthermore, the 
Insurance Commission of Western Australia should be entitled to provide public liability cover to any 
community event, local government or charitable organisation.  About six months ago, I set out One Nation’s 
proposal to tackle the insurance crisis.  It was the only comprehensive proposal that had been put forward at that 
time.  Unfortunately, the media largely ignored it.  The Australian Labor Party has since borrowed from that 
policy.  It is welcome to do so.  There are many other areas of policies it should consider copying.  There is no 
shame in its doing that - after all, the federal Liberal Party has done it and benefited.  

That brings me to the conclusion of my reply to the Governor’s speech.  I have covered some issues that are 
extremely important to this State.  I look forward to being able to take these up with government and to 
correcting some of the legislation, especially in the area of workers compensation, that at the moment is 
detrimental rather than beneficial to a progressive situation for the work force in this State.   

Debate adjourned, on motion by Hon Bruce Donaldson. 
 


